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Introduction

Over the recent years, the Ukrainian election legislation and the practice of its application
have undergone essential transformations aiming at ensuring its compliance with the standards of
democratic, fair, and transparent elections. Thus, on 23 February 2006, the Code on Administrative
Infringements and the Criminal Code were amended in order to extend the grounds and strengthen
the liability for the violations of the will expression procedure and the crimes against the citizens'
election rights; on 1 October 2007, the Law on the State Register of Voters came into force; a
number of bills have been filed with the Ukrainian parliament to improve the territorial organisation
of the elections, to introduce the pre-training of the future members of election commissions. There
have also been other initiatives.

However, the election and referenda laws remain uncoordinated with each other in Ukraine.

The Law on All-Ukrainian and Local Referenda was passed in 1991 and has not been
essentially revisited since that time, and thus it is incompliant not only with the international
standards, but also with the Constitution and the current election legislation. The Parliament passed
a bill on All-Ukrainian Referendum submitted by MP Oleksandr Lavrynovych, but on 10 July 2009
it was vetoed by the President. In the current version, the bill is far from incorporating the
experience of elections and referenda campaigns. It is also not compliant with the Parliamentary
Election Act, while some of its provisions contradict the European practice, as it has also been
stressed by the Venice Commission.

The law which was passed on 8 December 2004 specifically for the repeated voting in
presidential elections on 26 December 2004 and was based on the experience of two previous
rounds of presidential elections in 2004, lost its validity on the next day after the new President had
been inaugurated. This means that the procedure for the election of the head of state is currently
defined by the Presidential Election Act, the use of which may result in the emergence of the same
problems that appeared during the preparation and conduct of the first two rounds of the
presidential elections in 2004.

The Local Election Law of 6.04.2004 is to a large extent based on the election legislation of
1998-2001 which does not meet the requirements of the time anymore.

As concerns the procedure for preparation and conduct of elections, the best regulation is
offered by the Parliamentary Election Law. At the same time, the Venice Commission and the
OSCE/ODIHR Election Observation Missions of 2006 and 2007 expressed a number of
recommendations on its improvement, which were not taken into account, in particular such as to
cancel the "against all" voting option, to introduce voter education programmes, to reduce the
number of voters at polling stations, to simplify the rules for the formation of polling station
election commissions, to strengthen the independence of election commission members from
political parties and blocs (including through introduction of proper remuneration of commission
members), to improve the quality of training of commission members, to speed up the introduction
of the State Register of Voters, to request publication of the sources of incomes and expenditures
used for elections, to define the concept of the election campaign, to strengthen the independence of
the National TV and Radio Broadcasting Council and others.

In order to make the national legislation compliant with the standards of democratic, fair, and
transparent elections, there is a need not just to review the election laws, but also to amend other
legislative acts and take a series of organisation measures. For example, fulfilment of the
OSCE/ODIHR recommendation on the State Register of Voters requires commissioning of the
relevant IT system ("State Register of VVoters™) which is currently used in a testing mode.

Reconciliation of the national election campaign rules with international standards requires
both amendment of the election legislation, and adoption of the new legislation to establish the
procedure for the changing the state ownership rights of the media to another types of ownership, to
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introduce the public broadcasting, to strengthen the independence of the National TV and Radio
Broadcasting Council, to improve transparency of the media ownership rights, and to introduce
adequate sanctions for the violation of the broadcasting legislation. The attempts to introduce public
broadcasting, however, failed again in June 2009; no legislative proposals have been submitted to
parliament to strengthen the independence of the National TV and Radio Broadcasting Council; the
bill aiming to ensure transparency of the media ownership rights has not been considered by
parliament, while the bill on the reform of the state and municipal printed media was recalled by the
government on 23.11.2007 and was not submitted by the Verkhovna Rada again. No changes have
likewise been done to the election legislation.

In view of the approaching presidential elections, however, it becomes pressingly important to
improve the law on presidential elections, which seems reasonable to do in two stages: 1) before the
elections in 2010, the Law could be reconciled with the relevant provisions of the Parliamentary
Election Law; and 2) after the elections, it would be expedient to unify the provisions of the local
and nationwide election laws (through adoption of the Election Code) on the basis of the
recommendations made by OSCE/ODIHR and the Venice Commission.

On 1 July 2009, the parliament passed in the first reading the amendments to certain
legislative acts related to the presidential elections submitted by MPs Oleksandr Lavrynovych,
Andriy Portnov, Olena Lukash, and Roman Zvarych (Registration No. 4741 of 30.06.2009). On 14
July 2009, the bill was prepared for the second reading, but the majority of suggestions made by
members of parliament on its improvement were not taken into account.

Thus, on the one hand, there is a need to analyse the key drawbacks of Bill No. 4741, and on
the other — to define the further ways to develop the election legislation (in particular, as concerns
the presidential elections) after the presidential elections in January 2010.

1.  Territorial Organisation of Elections

The Presidential Election Act in the version of Bill No. 4741 envisages that territorial
constituencies should be set up with an approximately equal number of voters in each
constituency, while the Parliamentary Election Law forms territorial constituencies with an
approximately equal number of polling stations. Arrangement of constituencies only on the basis
of the number of voters, and not the number of polling stations, may result in an unequal
functional load on the district election commissions, in particular when it comes to the handling
of the vote results protocols, or acceptance and transfer of election documents, as the number of
polling stations in various districts may essentially differ.

Both the presidential and the parliamentary election laws envisage the conduct of the
nationwide elections in 225 territorial constituencies. The Venice Commission, however, believes
that this number of constituencies is based not so much on the administrative and territorial system
of Ukraine, as on the experience of the mixed election system, when 225 members of the Ukrainian
parliament were elected in one-seat constituencies. Therefore, the Venice Commission
recommended assessing the "adequacy of this number (225)", so that it would rather be possible to
use the administrative and territorial system of Ukraine to distribute logically the election
administration obligations between the relevant commissions. Fulfilment of this recommendation is
possible in a longer-term perspective, when the parliament decides on a new parliamentary election
system (with voting in a certain number of constituencies for open, semi-open or closed lists of
political parties and blocs). Thus, the existing number of constituencies, used for the presidential
elections, will have to be coordinated with the number of the constituencies where the future
parliamentary elections will be held.
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To sum up, Bill No. 4741 has a number of essential drawbacks in the legal regulation of the
territorial organisation of elections in Ukraine, which in particular concerns the provisions that a)
establish constituencies not based on the number of polling stations; b) envisage that polling
stations should be set up for up to 3,000 persons which may have a negative impact on the
functioning of the polling station election commissions and voting; c¢) do not specify the existing
procedure for the setup of special and foreign polling stations for the presidential elections. In terms
of the territorial organisation of presidential elections, it would be advisable to reconcile the bill
with the current Parliamentary Election Law.

After the presidential elections, it would be advisable to make the following improvements:

e To establish a proper legal basis for the setup of standing and temporary polling stations;

e To include the number of territorial constituencies and the number of standing polling stations
into the State Register of VVoters database;

e To define (to optimise) the number of constituencies for the parliamentary and the presidential
elections on the basis of a new elections system that will be used for the parliamentary
elections;

e To bring the number of voters attributed to one standing polling station down to 1,500 voters
in accordance with the recommendation made by the Venice Commission and OSCE/ODIHR.

2.  Election Administration

According to Bill No. 4741, each presidential candidate may propose one candidate to a
district or a polling station election commission. This approach is essentially different from the
one used in the Parliamentary Election Law where the priority right to form election commissions is
granted to political parties and blocs which set up their factions in the current parliament. Even
though such approach to the formation of election commissions does to some extent ensure the
equality of the candidates' possibilities, experience of the 2004 elections (with their many so-called
"technical candidates™) does not allow making a positive assessment of this provision.

Bill No. 4741 does not limit the number of district and polling station commission
members, and thus commissions are supposed to include all members proposed by the presidential
candidates. At the recent presidential elections, lack of the cap number of election commission
members adversely affected the efficiency of their work — in some cases, the premises provided to
the election commissions could hardly house all members of the election commissions, to say
nothing of the individuals entitled by law to be present at commission meetings without permission
or invitation (authorised representatives, official observers, the media etc). It would be advisable to
limit the number of district commission members to 18 people, while the polling station election
commissions could be reduced to 18-24 members (as in the Parliamentary Election Law).

One of the preconditions to ensure observance of the basic principles of democratic elections
is independence of the election administration bodies from political influences. At the same time,
Article 31-1 of the Central Election Commission Law, which allows the head of state to urge the
parliament any time to terminate the powers of the entire commission before term and entitles the
parliament to stop the CEC powers at the request of the President, makes the CEC dependent on the
head of state and parliamentary factions and guides the CEC members to fulfilling to not so much
the requirements of the law, as the political interests of the groups that nominated them. Thus, there
is a need to specify the grounds for the preterm termination of the powers of the entire CEC.

In short, the main election administration drawbacks of Bill 4741 include the following:

a) its district and polling station commissions' formation procedure is different from the one
used in the Parliamentary Election Law;
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b) no limit is set for the number of district and polling station commission members;

c) there is a possibility to appoint the individuals defined by the CEC Chairman to the
leadership positions in district election commissions;

d) there are no requirements to allocate the leadership positions in district election
commissions among the commission members' nominators for equal territorial
distribution of such posts;

e) district and polling stations commissions are supposed to be formed only of the
individuals living in the relevant territorial constituency;

f) polling station commissions in special polling stations can be formed of the inpatient
hospitals or penitentiary institutions' staff;

g) observers, the media, and the authorised representatives can be deprived of their presence
right by the majority of the commission members (and not by two thirds as in the current
laws on nationwide elections); and

h) there is no clear procedure for the district election commissions to acquire and terminate
their status of a legal person.

After the presidential elections, it would expedient to make the following improvements:

e to establish an exhaustive list of grounds that can be used by parliament to terminate the CEC
powers at the request of the President;

e To establish a proper legal ground for the prior training of the future election commission
members (e.g. by passing a special law);

e To establish a requirement that future election commission members should undergo a prior
training and get a standard certificate;

e To set an exhaustive list of grounds for the recalling of election commission members by the
presidential candidates;

e To introduce a procedure for informing voters on the provisions of the presidential election
legislation (this would be in particular desirable as the Presidential Election Law is going to be
passed in an actually new version); and

e To exempt election commissions from the obligation to assist presidential candidates in
arranging meetings with voters, as well as a duty to organise such meetings.

3. Nomination and Registration of Presidential Candidates

Bill No. 4741 uses a CEC warning as the main sanction for the violation of the majority
of election legislation requirements. A candidate may get such warning in the following cases:
concealed funding of the candidate's campaign, bribery of voters, use of subordinates for
campaigning purposes (if candidates occupy any posts in public authorities or local self-governance
bodies), submission of untrue personal information "intentionally distorted to mislead voters",
campaigning in the prohibited time. Any repeated commitment of the same or other violations
results in another warning, which, unlike in the Parliamentary Election Law, cannot be used as a
ground to cancel the candidate's registration. Thus, the bill creates preconditions for an
unpunished ignoring of the election legislation by the presidential candidates.

Another drawback of the bill is that it does not envisage the return of the election deposit.
Cancelation of the mandatory collection of signatures for the support of a presidential candidate,
however, is seen as positive development.

After the presidential elections, it is advisable to make the following changes:
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e To decrease the term upon the expiry of which a political party gets the right to nominate
candidates for the elections;

e To ensure a possibility to return the election deposit; in particular, deposits can be returned to
the presidential candidates who get not less than a 3%-support of the voters who participated
in the elections;

e To specify the grounds for the inspection of the income and property statements submitted by
the presidential candidates;

e To limit the period for the candidates to withdraw from balloting (candidates should withdraw
before the election ballots start being produced);

e The grounds envisaged by the presidential and parliamentary election law for the cancelation
of candidates' registration should be reconciled.

4.  Voter Registration

The new version of Article 32 of the Presidential Election Law, proposed by the bill, sets that
voter lists will also be specified on the election day (even during the last hour before the end of
voting), which not only runs counter the democratic standards of fair and transparent elections,
found, among other, in the Code of Good Practice in Electoral Matters of the Venice Commission,
but also undermines all positive developments of the national election legislation achieved in the
recent years. As claims and complaints related to the specification of voter lists will be submitted to
courts, the body maintaining the State Register of Voters, election commissions even one hour
before the end of voting, it is hardly possible that such bodies will be able to check the evidence
used by the claimants to ground their requirements, and thus they may have to pass ungrounded and
illegal decisions. This creates preconditions for distorting the results of the national expression of
popular will.

The procedure established by Bill No. 4741 for the compilation and specification of voter lists
contradict the Constitution, limits the principles of the universal and equal suffrage, and does not
correspond to the European standards in this area. This concerns the provisions which 1) entitle
only those citizens living abroad to vote who are registered with the consulate; 2) cancel the use of
the absentee certificates in the presidential elections; 3) envisage consideration of complaints on the
violations, related to the compilation and specification of voter lists, by four bodies at the same time
(district election commissions, polling station election commissions, the institution maintaining
State Register of Voters, and the court); 4) envisage a possibility of amending voter lists on the
ballot day, practically until the end of the voting time.

After the presidential elections and before the State Register of Voters starts functioning, the
provisions of the Presidential Election Law (as well as other election laws) should be reconciled
with the State Register of Voters Law and the Venice Commission, OSCE/ODIHR
recommendations.

5. Election Legislation

Unlike the Parliamentary Election Law, the Presidential Election Law does not prohibit the
use of the premises of public authorities and local self-governance bodies for the purpose of
election campaign, allows placement of political advertising, as well as dissemination of
political advertising through the passenger information systems, in public transport,
underground stations, railway, sea, and airport terminals etc.

Part 5 of Article 64 of the Presidential Election Law prohibits dissemination of the
intentionally wrong information on presidential candidates. In this context, the Venice
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Commission particularly stresses that as candidates make a conscious choice to compete for
political positions, the legislation on the protection of reputation should not limit or narrow personal
rights for the free expression of their political views. In its other opinion (in the context of the same
issue), the Venice Commission noted that in practice it is difficult, if at all possible, to prove
"intentionality” of any wrong information. Thus, it is rather advisable to exclude the prohibition on
dissemination of intentionally wrong information on candidates from Part 5 of Article 64 of the
Presidential Election Law.

Likewise, Part 4 of Article 64 of the Presidential Election Law does not meet the European
standards. According to this provision, the media, their officials and creative staff are prohibited
during the election period from campaigning for or against presidential candidates in their
materials and programmes that are not contracted for the campaigning purpose. They are not
allowed to assess the candidates’ election programmes and give them any preferences in any
form. In the opinion of the Venice Commission, this prohibition limits the editorial freedom of the
media.

After the presidential elections, it is advisable to make the following changes:

e To coordinate the regulation of the presidential election campaign with the relevant provisions
of the Parliamentary Election Law and democratic standards in the relevant area;

e To remove quotas for political advertising in audiovisual and printed media;

e To cancel the prohibition on dissemination of intentionally untrue information about the
candidates;

e To cancel the prohibition on campaigning in foreign media working in Ukraine, as well as the
media registered in Ukraine if their foreign share exceeds a certain figure;

e To establish a prohibition for campaigning in the materials and programmes that are not
contracted for the campaigning purposes for or against certain candidates or for disseminating
information, that features the characteristics of political advertising, free of charge or for the
payment received from the sources that are not envisaged by law, as well as for disseminating
any information to encourage voters to vote for or against a certain candidate only for the state
and municipal media;

e To cancel the prohibition on commenting and assessing the campaign programmes 20 minutes
before and 20 minutes after their broadcasting;

e To envisage that customers and not the media should be liable for the content of the political
advertising;

e To review the procedure for the exercise of the right to reply in accordance with the general
European practice (if the media refuses to publish or announce a reply at the request of a
presidential candidate, such dispute should be settled in the court);

e To extend the term for the announcement of the results of public opinion polls until midnight
of the last Friday before the election day (the repeated voting day), i.e. for the period of the
election campaign;

¢ To extend the list of sanctions that can be applied to the media for the violation of the election
campaign provisions (to add administrative liability in the form of fines which should be
adequate to the grossness of the violation);

e To establish a proper legal ground for the reform of the state TV and radio broadcasting into
public broadcasting;

e To establish a proper legal ground to expedite the change of state ownership of the state and
municipal printed media to other types of ownership;

e To strengthen the independence and extend the powers of the National TV and Radio
Broadcasting Council; and
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e To establish a proper legal basis for strengthening the transparency of the media ownership
rights and for preventing their concentration.

6. Funding of the Presidential Elections

In 2006, Ukraine joined the Group of Countries Against Corruption (GRECO) which is
currently monitoring the correspondence of the funding of political parties and election campaigns
to the provisions of Recommendation Rec (2003)4 of the Committee of Ministers to member states
on common rules against corruption in the funding of political parties and electoral campaigns
adopted by the Committee of Ministers on 8 April 2003 (the Common Rules). Quite soon, Ukraine
will also be subject to GRECO's monitoring, and thus it is particularly important to bring the
national legislation, in particular its provisions related to the funding of election campaigns, into
compliance with the Common Rules.

According to Article 9 of the Common Rules, states should consider adopting measures to
prevent excessive funding needs of political parties, such as, establishing limits on expenditure on
electoral campaigns. Provisions of the Parliamentary Election Law and Bill No. 4741 do not
correspond to Article 9 of the Common Rules, as they do not establish restrictions for the election
campaign expenditures whether in parliamentary or presidential elections, which raises a question
about the size of the election fund of a presidential candidate.

Taking into account that the maximal amount for the compensation received by political
parties and blocs for their expenditures in special elections in 2007 made up 40,000,000 UAH, the
size of the election fund of a political party (bloc) at parliamentary elections should make up about
100,000 minimal salaries, and half of this figure (i.e. 50,000 minimal salaries) for the presidential
candidate, on the day when the election fund account is opened by the relevant presidential
candidate. Thus, it seems advisable to restore the provision of Part 2 of Article 43 of the
Presidential Election Law, according to which the cap size of the Presidential Election Law should
make up 50,000 minimal salaries and 65,000 minimal salaries for the candidates participating in the
repeated voting.

Upon the amendment of the Law of Political Parties in Ukraine aiming to bring its provisions
into compliance with the Common Rules Against Corruption, it will be advisable:

e To establish a limit for the election funds;

e To define in the election legislation a concept of a contribution for the benefit of a candidate
(political party, bloc, local political party organisation) which should be coordinated with the
definition used in the Common Rules (both monetary and non-monetary contributions);

e To unify the restrictions on the funding of political parties and election campaigns (by the size
of the contribution from one person during a certain period of time and by the sources of
contributions);

e To envisage that financial reports on the sources of election funding should contain
information on all contributions received, their value, nature, date of receipt, as well as the
expenditures made during the elections;

e To envisage that the election financial statements submitted to the CEC should be
accompanied by auditor's opinions confirming their correctness;

e To establish that CEC should have the powers necessary for the detailed inspection of election
financial statements (the right to get documents, explanations, to summon fund managers etc);

e To define qualification requirements for the election fund managers (financial managers), in
particular they should have economic education or undergo a special training;
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e To establish sanctions for the delayed submission of financial statements, for submission of
statements with untrue information on the source of funding and the use of funds received
from these sources.

7. Observation of Elections

The election observation procedure (the status of observers, their accreditation procedure,
rights and obligations etc) is regulated by the Presidential Election Law and the Parliamentary
Election law in a different way. In addition, the Presidential Election Law does not admit civil
society observers.

After the presidential elections, the following changes would need to be introduced:

e Civil society organisations should be allowed to have official observers in presidential
elections;

e The election observation procedure established by the Presidential Election Law should be
reconciled with the Parliamentary Election Law;

e Civil society observers should be allowed to be present at CEC meetings;

e There should be a single centralised procedure for the accreditation of all official observers so
that they can do the observation within the entire nationwide constituency, and not only within
individual territorial constituencies.

In a longer-term perspective, official observers can be prohibited from doing photo- and video
recording on the ballot day, as it is recommended by the Venice Commission.

8.  Voting, Vote Counting, and Establishment of Election Results

The procedures established by the Presidential Election Law for production, acceptance and
transfer of ballot papers by the polling station election commissions, organisation of the voting and
vote counting at polling stations, transportation of the election documents to the high election
commissions, establishment of the voting results in a territorial constituency and the nationwide
constituency are not reconciled with the relevant provisions of the Parliamentary Election
Law, while Bill No. 4741 does not solve this problem.

The amendments proposed by Bill No. 4741 establish that a district election commission is
supposed to establish the voting results in a territorial constituency not later than on the fifth
day after the elections. Neither the bill, not the current Presidential Election Law specify, whether
before establishing the voting results in a territorial constituency, the commission is supposed to
process all voting protocols. Under such conditions, there is high probability that individual polling
station commissions may be delaying the preparation of protocols, while the district election
commission would establish results (on the fifth day after the voting) on the basis of only the
available protocols.

The current Presidential Election Law offers an essentially worse quality of legal regulation of
the voting procedure, vote counting and establishment of election results as compared to the
Parliamentary Elections. Bill No. 4741 does not seem to improve this problem and even contains a
number of provisions that can create conditions for the violation of the citizens' election rights and
distortion of the voting results. In particular this concerns the provisions according to which a)
district election commissions should establish the voting results in a territorial constituency before a
certain deadline; and b) the CEC should establish the voting results within the established deadline
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independently of the availability of all protocols of district election commissions, on the basis of the
protocols available from the polling station commissions.

In order to improve the election legislation, it is reasonable to take the following
recommendations of the Venice Commission, OSCE/ODIHR after the next presidential elections: to
cancel the "against all" option and revisit the grounds for invalidation of the voting results at a
certain polling station (two options are possible in this case: 1) it may be established impossible to
invalidate the voting results at any given polling station; the election results may be cancelled by the
court if systemic violations of the legislation are revealed in the nationwide constituency; or 2) the
voting in a polling station may be invalidated by the court if violations in the course of voting and
vote counting do not make it possible to establish the voting results).

In a more long-term perspective, there is a need to introduce such a procedure for the
production of ballot papers which will exclude the use of stamps for making any changes to them.

9.  Settlement of Election Disputes

According to Article 92 of the Presidential Election Law, the complaints that concern the
calling, preparation, and conduct of the presidential elections, may be filed against the decisions,
actions or omission of action by the election commissions and their members, public authorities,
local self-governance bodies, companies, institutions, and organisations, their officials, acts and
actions of public associations, excluding those that concern their own organisational activities or
their exclusive competence in accordance with the law or their charter, actions and omission of
action by the media, their officials, as well as other subjects of the election process. The changes
proposed by Bill No. 4741 to Article 92 of the Presidential Election Law essentially narrow the
contestation subjects. Thus, it is planned to establish that complaints can be filed only against the
decisions, actions or omission of action by election commissions and their members, actions of
the presidential candidates and their authorised representatives. If these provisions are fixed
in the Presidential Election Law, this may essentially increase the functional load on the court.

The amendments proposed to Article 99 of the Presidential Election Law establish an
exhaustive list of the election disputes that can be considered by courts. This approach contradicts
the Ukrainian Constitution which sets that the courts' jurisdiction extends to all legal relations in the
state. Other amendments to the same Article establish the provisions according to which the
claims that have not been considered by the court within the established terms should remain
without consideration. Such innovation also contradicts the Ukrainian Constitution and creates
preconditions for mass violation of the citizens' election rights.

A number of Bill No. 4741 provisions related to the judicial settlement of disputes are seen as
being rather deficient: a) the contestation subject in election commissions is narrowed, which can
result in an essential increase of functional load on the courts; b) an exhaustive list of cases that can
be considered by administrative courts contradicts the Ukrainian Constitution; ¢) permission to
leave unconsidered that cases that have not been dealt with by the court within the established
terms; d) exclusion of a possibility for the Supreme Court to review the decisions passed by the
High Administrative Court; and d) prohibition to suspend the decisions contested in courts in order
to secure statements of claims in administrative cases.

After the presidential elections, the provisions of the Presidential Election Act on the extra-
judicial regulation of election disputes should be reconciled with the relevant provisions of the
Parliamentary Election Act. As concerns the judicial regulation of election disputes, both election
laws should be coordinated with the Code of Administrative Justice, as well as with the
recommendations of OSCE/ODIHR and the Venice Commission.
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