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Currently, the process of drafting legislation for the parliamentary elections of 2012 is taking
place in Ukraine. Public confidence in the results of such work can only be ensured if not only
representatives of different political parties, but also independent Ukrainian and international
experts, NGOs and media are involved in drafting the new Law “On Elections of People's
Deputies of Ukraine”. The work on the bill should be based on the principles of openness and
transparency that takes into account civil society groups’ electoral process interests at the
same level as those of political actors.

Civic Network OPORA, the Committee of Voters of Ukraine, Laboratory for Legislative
Initiatives, and Ukrainian Independent Center for Political Research - Ukrainian civic
organizations that for a long time have been working to develop and improve electoral
legislation, and to carry out election monitoring and educational activities — announce the
launch of a Consortium to ensure civic participation in the process of drafting electoral
legislation and laws governing the activities of political institutions.

The purpose of the NGO Consortium is the formation of a modern, efficient political system in
Ukraine, based on democratic principles, rule of law, freedom, equality of opportunities and
competition, and established and generally-accepted European standards.

Consortium Objectives: to carry out a campaign to involve NGOs, journalists and other
interested but not represented parties into the drafting of a new election law, legislation on
political parties, reform of political institutions and representative democratic development.

In our view, the electoral legislation should not only stimulate political competition and promote
transparency of party policy, but also ensure the implementation of national social interests by
the Parliament as a representative body. Today we present a number of preliminary proposals
concerning the procedural aspects of the electoral process based on the previous experience of
Consortium member organizations.
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The Electoral System

Each of the existing electoral systems has its own flaws and its own advantages. However, as
long as widely accepted European standards for democratic and fair elections are met, clear
procedures for the election process are established, and accountability for violations or abuses
is enforced, any electoral system is acceptable. At the same time, in consideration of European
practices, the need for developing internal party democracy and the need to strengthen the
connection of all elected deputies with voters, it seems more reasonable in Ukraine to shift to a
proportional system with voting based on "open" lists of candidates in small (8 - 12 mandates)
multiple-member constituencies, with the distribution of mandates at two levels — one at the
level of a specific district and another at the national level.

According to the results of TNS company’s public opinion research, conducted at the request of
the Laboratory for Legislative Initiatives (February 2011), only 22.5% of Ukrainian citizens
believe that the forthcoming parliamentary elections should be held under the proportional
system with voting based on closed lists of candidates from political parties and blocs. The
introduction of the mixed electoral system is supported by only 27.6% of citizens. As the
practice of the parliamentary elections of 1998 and 2002 showed, the application of the mixed
system results in a significant disproportion between the number of votes cast for the party and
the amount of actually-received mandates, due to the significant influence of "administrative
resources" on the results of elections in single mandate constituencies. The mixed system also
has a number of other flaws: violation of the principle of equality of deputies elected through
party lists and separately in single-mandate majority constituencies, and weakening of
governmental accountability to Parliament.

At the stage of legislative review, which will determine how parliamentary elections are
organized in 2012, a number of key requirements to the election process and the procedure of
legislative amendments preparation should be noted.

If the legislation on parliamentary elections would mandate a mixed electoral system (in which
50% of deputies are elected in one nationwide multi-mandate constituency under a proportional
system and another 50% of deputies are elected in single-mandate, majoritarian
constituencies), which is currently supported by government leadership, then members of the
working group on electoral legislation and the President of Ukraine should consider the
experience of election campaigns conducted under a similar system: parliamentary elections of
1998 and 2002, as well as local elections of 2010. Unfortunately, the last local elections were
accompanied by a range of violations of international norms on democratic elections, which
were caused by deficiencies in the Law “On Elections of Deputies of the Supreme Council of
the Autonomous Republic of Crimea, Local Councils, and City, Town and Village Mayors”.

A mixed proportional-majority system that does not provide the right to self-nomination of
candidates under the mixed system would make the electoral process open only for parties,
which have a relatively low level of public confidence. In regard to this, it is necessary to
provide for the possibility of self-nomination for candidates during parliamentary elections under
the mixed system.

The following proposals draw on international practices and documents, which are
recognized by the state of Ukraine, and on systematic violations recorded by Ukrainian
and foreign observers during past elections under mixed electoral systems.

1. The time period for the election campaign should allow sufficient time for carrying out the
organizational needs and constitutional principles of the electoral process.
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Thus, to allow for carrying out the core activities of preparing and holding elections, ensuring
the proper implementation of the right to appeal decisions, actions and omissions related to
elections, the total duration of the electoral process should be at least 120 days.

2. Participation of blocs in the election campaign should be regulated by the Law “On
Elections of People’s Deputies of Ukraine” given the low level of cooperation among the "bloc"
factions formed in the post-election period. Besides, the formation of district (DECs) and
precinct election commissions (PECs) based on balanced party representation is impossible if
quotas are allocated for factions, because parties that are a part of blocs compete among
themselves for commission seats, while others that created single-party factions receive an
unjustified advantage in forming corresponding election commissions. Prohibiting the
nomination of candidates by party blocs during elections would strengthen the party system of
Ukraine. However, first, the approval of such a prohibition is not a democratic way to solve the
problem. Second, the norms that would stipulate such a prohibition should come into effect
after the 2012 parliamentary elections in Ukraine. Because of this, it is recommended to
partially restrict the nomination of candidates by blocs and to encourage parties to participate in
elections independently by establishing an election threshold for blocs twice higher than the
threshold for political parties. In addition to this, in order to develop intraparty democracy in
Ukraine and encourage voters to support party ideologies and programs rather than famous
public figures (including politicians), it is recommended to ban in the Law the registration of
blocs bearing a candidate’s name or names of other people.

Therefore, the law should require double the threshold level for party blocs to gain seats in
parliament. It is also advisable to ban the registration of blocs bearing a politician’s name, which
are not best suited to characterize the level of internal party democracy in Ukraine.

3. Territorial organization of elections. Territorial organization of elections should be
determined in light of the type of electoral system to be used during parliamentary elections in
Ukraine. The law should provide the opportunity for citizens living outside Ukraine to exercise
their full electoral rights, as well to appeal decisions, actions and omissions related to the
preparation and holding of elections. Borders of territorial election districts should consider the
number of registered voters in a way that the principle of equal suffrage is observed. Moreover,
while determining such borders, locations with a high concentration of national minorities
should be considered. The law should provide division of polling stations by permanent (i.e.
established long before the elections on the basis of the data of the State Register of Voters)
and temporary (i.e. established for a particular election to allow voters who for certain reasons
cannot exercise their right to vote at permanent stations) stations. It would be expedient to
reduce the number of voters belonging to each polling station to 1500, which would ensure
proper organization of voting and tabulation.

4. Formation of district and precinct election commissions should be done according to the
principle of equal representation both for parliamentary and non-parliamentary parties - 50% of
the seats in election commissions should be allocated to candidates proposed by the parties
represented in parliament, another 50% of the seats should be allocated to candidates put
forward by non-parliamentary parties. At the same time, given the political map of the current
Parliament, which consists of single- and multi-party factions, the division of seats in district and
precinct election commissions should be done through a separate drawing of lots by each party
to fill the quota of parliamentary and non-parliamentary parties. This will ensure balanced
representation of parties represented in the Verkhovna Rada of Ukraine with equal participation
of potentially competing parties from the same bloc in the formation of commissions. The
drawing of lots procedure should be conducted for each DEC (and for each PEC subsequently)
separately. This would avoid repeating the situation, which happened during the local elections
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in 2010, when parties that became number one according to one single lot-drawing result
secured a dominant number of seats.

5. The distribution of leadership positions (head, deputy head, secretary) in election
commissions of different levels should be made through a drawing process without taking
into consideration previous work experience in election commissions. As practice has shown,
the term “work experience in election commissions” can have multiple interpretations, whereas
it is virtually impossible to verify whether election commission candidates have relevant work
experience. During the last local elections, the requirement to appoint to leadership positions in
commissions only people with previous election commission experience resulted in some
parties receiving a substantial advantage in appointments for senior commission positions. In
line with the OSCE/ODIHR recommendations, the Law should provide for mandatory trainings
for members of the district and precincts commission on electoral matters. The trainings should
be organized by the CEC and district election commissions. The training methodology should
be used in accordance with a curriculum approved by the CEC. Members of relevant
commissions should pass a training course (during a period of one week, taking into account a
short duration of main stages of an election process) prior to taking an oath. The Law should
set a clear and exhaustive list of grounds for early termination of office of the election
commission member upon the initiative of the party/candidate which nominated him/her. This
will increase independence of election commissions members from parties and candidates.

6. When considering the most acceptable quorum needed for the legitimacy of meetings and
adoption of decisions by election commissions, it is necessary to take into account the election
practice in Ukraine and the procedural logic to identify the most acceptable quorum for
meetings of election commissions at the precinct and district level. If the required quorum
is two-thirds of the members present during a meeting, this could be used by parties or
candidates to sabotage the meeting through the absence of more than one-third of the
commissioners. This could be a very dangerous practice on election day, during vote tabulation
and announcement of results. The reduction of this strict quorum requirement ahead of the
second round of voting during the Presidential elections in Ukraine on February 7, 2010 and the
elections of local councils, village, town, city mayors on October 31, 2010, resulted in increased
attendance by commissioners from opposition candidates, because they realized that in case of
their absence the preparation for voting (on the day of elections) and vote tabulation would still
meet the quorum requirements stipulated in the law. Thus, the requirement for the presence of
an absolute majority of election commission members is sufficient and justified. It should be the
same for election commission meetings held on election day and should not to be narrowed
down to the presence of three commission members, as it was provided at the recent local
elections. Decisions at the meetings should be adopted by a majority of those present, which
will provide the necessary balance of equality of opportunities for political parties of the
parliamentary majority, minority and non-parliamentary ones.

7. Effective election observation by Ukrainian civic organizations with a broad mandate is
essential to provide an unbiased assessment of the election process, record violations of
procedures and facilitate their remediation. NGO observers should be equated with official
observers from the subjects of election process, and have the right to: 1) receive a copy of the
protocols of tabulation and the establishment of official results, 2) appeal to an appropriate
election commission or court with a written request/lawsuit to eliminate violations of law if they
occured, 3) draw up a report about an observed violation of law signed by an observer and not
less than two voters who confirm a violation, 4) be present during the process of voting outside
the voting premises (at home), 5) be present at election commissions meetings of different
levels during the tabulation of the vote and establishment of official results. National and local
NGOs that have been registered not less than three years before election day and whose
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charters include provisions allowing to observe the parliamentary elections, should be
accredited by the Central Election Commission on the basis of applications signed by their
leaders, copies of a certificate of registration as a legal person and copy of a charter, certified
by a notary. Registration and issuance of the certificates to individual observers should be
provided by the CEC and relevant district election commissions approached by representatives
of an accredited organization with: the power of attorney to conduct representative functions
within the district or the Ukraine, an attached list of suggested observers, a stamped copy of the
accreditation document from the CEC, and original applications to observe from the individual
observers.

8. Registration of candidates. The grounds for denying registration of candidates should be
clearly and exhaustively defined in the law and should not create an opening for ambiguous
interpretation of relevant norms by election commissions. The law should allot sufficient time to
correct deficiencies in documents submitted for registration and the possibility of their re-
submission before the end of the legally prescribed deadline. The possibility to cancel the
registration of candidates should be provided only in exceptional cases determined by the
current Law on Elections of People's Deputies of Ukraine. However, repeat violations
committed by a subject of the election process should not be considered as a ground for
cancellation of his/her registration (in this case other sanctions should be applied such as fines,
the amount and basis of imposition of which should be determined directly by law). The law
should not require the candidates to support their nomination by lists with voter signatures,
while the amount of the election deposit should not limit the possibility of nominating candidates
from small parties that do not have significant financial resources. The law should provide
mandatory submission of income and property declarations by candidates, and should require
their publication on the CEC website.

9. The election campaigns should be financed from the State Budget of Ukraine, the
election funds of the election process subjects and, in case of early elections, from the reserve
fund of the Cabinet of Ministers of Ukraine.

Simultaneously, with the adoption of the new version of the Law on Elections of People's
Deputies of Ukraine, amendments should be made to the Law on Political Parties of Ukraine
that provide: a) the introduction of direct public funding of political parties and a ban of their
funding by legal persons, b) aligning the value of donations to political parties with value of
donations to election funds, ¢) mandatory disclosure on the CEC website of annual reports on
income and expenditures of the parties (the requirements to the content of such reports should
be set directly in the law) as well as the statements on the receipt and use of election funds
(requirements to the content of such statements and the scope of information to be presented
in them should be set directly in the law), d) disclosure in the reports of the information on
donors who made contributions to political parties or election funds exceeding a certain value
specified by law, e) providing the CEC with the right to supervise not only the receipt and use of
election funds, but also the financing of parties in general, f) effective and proportionate
sanctions for violations in the financing of parties and election campaigning.

10. Preparation and updating of voter lists. The Law of Ukraine “On the State Registry of
Voters” should be amended to allow the parties to receive from the CEC several electronic
copies of the State Registry of Voters database, which will facilitate more efficient monitoring of
the State Registry of Voters’ reliability, accuracy and completeness and, thus, strengthen
effective control over the State Registry of Voters by parties. The procedure for preparation and
updating the voters’ lists for parliamentary elections of Ukraine should be based on the
provisions of the Law "On the State Registry of Voters”, providing that: a) preliminary voter lists
should be transmitted by bodies responsible for the State Registry of Voters directly to polling
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election commissions, b) polling election commissions should not be granted the right to
amend the lists - all changes to the lists should only be made in the relevant bodies responsible
for the State Registry of Voters, in particular, on the basis of the court decisions; c) election
commission should not consider complaints relating to the preparation and updating the voter
lists — instead, authorities responsible for the State Voter Registry should consider such
complaints, and the law should provide possibility to effectively appeal decisions of authorities
responsible for the State Registry of Voters administratively and judicially, d) making any
changes to the voter lists and consideration of complaints/lawsuits pertaining to the content of
the lists should stop no later than two days before the election day, after which no changes can
be made in the voter lists; e) within the legally prescribed period prior to the election day, every
voter should be sent personal invitation specifying all the data necessary for the participation in
elections; f) the law should not provide for the possibility to vote based on absentee certificates
- when a voter cannot vote at a polling station he/she is registered at, he/she should be able to
address the authority responsible for the State Registry of Voters to change the voting place
(polling station) without changing the election address in the Registry’s database, as it is
stipulated in the Law “On the State Registry of Voters”.

11. Pre-election campaigning. The new version of the Law on Elections of People's Deputies
of Ukraine should suggest clear definitions of the ‘election campaigning’, ‘political advertising’,
and ‘official reporting on the activities of parliamentary candidates holding positions of public
authorities’. If a product is advertised (commercial advertisements) with the use of symbols,
images, name(s) of the election process subjects, such advertisements should be treated as
political advertising. To ensure equal opportunities for the parties/candidates in election
campaigning, quotas on political advertising established by the Law "On Advertising" should be
canceled. In compliance with the recommendations of OSCE/ODIHR, election commissions
should be released from the obligation to facilitate subjects of election process in their
campaign. Legal regulation of the right of reply should be brought into line with European
standards; in particular, the law should allow the media to deny a candidate’s right to reply (if
the clear grounds for this are listed in the law), subject to further judicial review. The deadline
for publication of the opinion poll results should be extended to up to seven days before the
voting day, which corresponds to the best foreign practice. No undemocratic provisions of the
current Law on Elections of People's Deputies of Ukraine should be laid down in the new
version of the Election Law, e.g. a ban on election campaigning in media with the share of
foreign ownership exceeding 50%, ban on comments or evaluation of the content of election
campaign programs during 20 minutes before and after its broadcasting, etc.

12. Control over printing and transporting of ballots. The lack of appropriate control over
the printing and use of the ballots might undermine public trust in the elections in general.
Therefore, the election legislation should grant the relevant commission members, authorized
persons of all election process subjects and representatives of law enforcement bodies the right
to be present during printing of the ballots, destruction of print forms, print flaws, transportation
of election documents, and their transfer to relevant election commissions. The Election Law
should allow for the possibility that the allocated number of election ballots can exceed the
number of voters registered at each polling station by not more than 0.5 %. The police should
ensure safe storage of election documents.

13. Secret ballot is not only a right but also an obligation, whose violation should be punished
by annulment of any ballot if its content becomes known to others. Violation of the secrecy of
voting should lead to imposing sanctions on an election commission member in case of his /
her failure to ensure the secrecy of ballot or direct violation of this principle, as well as on a
voter whose actions entailed disclosure of ballot content.
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14. Appeals against decisions, actions or omissions related to elections. The procedure
for settling the election disputes in courts should be determined solely by the Code of
Administrative Adjudication (CAA) of Ukraine, not by the Election Law. The provisions of the
CAA and the Law on Elections of People's Deputies of Ukraine should: a) provide extension of
court jurisdiction on all legal issues related to elections and the possibility to take measures to
ensure handling of a claim by courts; b) set such terms for submission and consideration of
complaints and lawsuits that allow to effectively protect the violated rights and properly resolve
election disputes (however, rapid progression of the electoral process stages should also be
taken into account while setting these terms), and c) provide possibilities to review court
decisions on election disputes through an appeal procedure.

15. The content of the ballot should reflect the list of registered political parties in one multi-
mandate constituency and the list of candidates registered in each of the single-mandate
constituencies. The order of the candidates and parties in the ballot should be determined by
drawing lots at a special meeting of the relevant election commission. If any inconsistencies are
revealed or one of the candidates or parties is not included by mistake on a ballot, all such
ballots should be destroyed and their prompt re-printing should be ensured.

16. The protocol on the vote count at polling stations should include and reflect all the
procedural actions of its members. Thus, it is necessary to record the number of ballots in each
of the ballot boxes, the results of home voting, the number of control sheets, spoiled or invalid
ballots, etc. This would allow for the detection of all violations occuring in voting and vote
counting, thus preventing these violations from being hidden beyond the veil of the final
aggregated data. In addition, the law should oblige all the members of the relevant
commissions to sign the protocols on vote tabulation, on election results within an election
district, and on election results in a single nation-wide constituency. A protocol should be
considered legitimate if it is signed by at least 2 / 3 of the present commissioners, but not less
than half of the commission’s total composition. The Criminal Code of Ukraine should penalize
not only taking the commission’s seal out of the commission’s premise, but also the inaction of
the police and members of DEC who failed to react on the cases of rewriting tabulation
protocols in a DEC sitting.

17. Ensuring adequate access to information related to elections. The principle of free
elections provides not only the right to be elected, but also the right to elect. The right to elect
can be effectively exercised only on condition that the voter has appropriate access to all
information on elections and candidates nominated in them, regardless of the type of electoral
system applied to elections. The voter should be granted the possibility to know for whom
he/she votes, and who will make decisions in the legislature on his/her behalf once being
elected. Hence, the state should ensure public access to important information, including
information related to the electoral process. Therefore, there is a strong need to
comprehensively inform the voters on the candidates. The minimum set of data that will allow
voters to make their choice deliberately should include the following information on the
candidates: biographical information, information on citizenship, education, work experience
(including elected positions), place of work, residence, asset declaration, election platform,
criminal record, and a report on the receipt and use of election funds. In the case of elections in
a multi-mandate district under the mixed system, a party should be legally required to make
publicly available all the above-listed information on each candidate on a party’s list. Such
information should be posted and quickly updated on the CEC website.
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