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Europeanisation Models

EU Member States
Tools: compliance / communication
Effect: de-parliamentarisation, recent re-parliamentarisation trends

Accession of new Member States and candidate countries
Tools: conditionality / communication
Effect: de-parliamentarisation (adaptation pressure, dominance of governments)

EEA
Tools: compliance / communication
Effect: de-parliamentarisation (‘fax democracy’)

Switzerland
Tools: FTA, bilateral agreements / communication
Effect: no evident change

Non-Member States: Ukraine
Tools: PCA, ENP, Eastern Partnership / communication
Effect: SIMPLY ‘BEYOND THE BORDERS’?
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Part 1:

Development of the parliamentary procedures and
practices under the influence of the European
parliamentary traditions




The Impact of European Standards and
Practices on Parliamentary Developments (1)

Democratisation of Public Authorities during 1990-1996

Establishment of Institutional Mechanisms for Parliamentary
Oversight

Amendment of the Ukrainian Constitution and Extension of the
powers of the Verkhovna Rada (2004)

Improved Transparency of the Parliament and Public Involvement
in Lawmaking

Reform of the Election System and Political Parties Funding




The Impact of European Standards and
Practices on Parliamentary Developments (2)
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The regulation is gradually getting closer to the European
standards and practices

Ukraine’s obligations to the CoE and Venice Commission
recommendations become growingly common (even though no
determinative) arguments for the decisions to be adopted by the
Parliament

BUT:

— Interpretation in the light of political interests
— selective approach

— lack of proper analysis

— transfer in a distorted form
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Institutional and procedural transformations of the legislative
process due to the adaptation of Ukraine's legislation to the
acquis communautaire




Institutional Europeanisation (1)
The institutional mechanism for adaptation
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Institutional Europeanisation (2)

Government v. Parliament

The Government

m Structures: more complex and
developed, higher level of expertise

m Competence:

dominates in the negotiations with
the EU

takes the responsibility for the
implementation of the National
Programme for Adaptation,
including the approval of the
annual plans, development of the
necessary bills, funding, trainings,
the acquis-compliance
exanimation, monitoring,
translations of EU acts,
comparative studies, functioning
of the nationwide information
network for the European law etc.

The Parliament

m Structures: limited to the PCoEl

— 8 MPs & 1303 drafts

— Light-weight politicians & political
composition
Lack of language skills & legal
background

m Competence:

— plays a minor role in bilateral
institutions focusing on a political
dialogue and control

ensures implementation of the
National Programme for Adaptation
through adoption of laws in the
priority areas, BUT the factions do
not demonstrate any interest in

technical aspects of EU affairs
9




Institutional Europeanisation (2)
Government v. Parliament
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The Government The Parliament

m Structures: more complex and m Competence:
developed, higher level of expertise
— provides expert analysis of the

m Competence: bills submitted for its

dominates in the negotiations with
the EU

takes the responsibility for the
implementation of the National
Programme for Adaptation,
including the approval of the
annual plans, development of the
necessary bills, funding, trainings,
the acquis-compliance
exanimation, monitoring,
translations of EU acts,
comparative studies, functioning
of the nationwide information
network for the European law etc.

consideration as regards their
compliance with EU law at all stage
of the legislative process, BUT the
Parliament has failed to introduce
the relevant mechanism of co-
operation between the PCoEl and
the MoJ

hears annual reports on the
implementation of the National
Programme for Adaptation, BUT
lacks interest to evaluate the
Government’s performance




The Realisation of the Annual Action Plans
on Implementation of the National Programme for Adaptation
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Procedural Europeanisation (1)
Legal Frameworks of Adaptation of National Legislation to the Acquis
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m National Programme for Adaptation envisages that:

A legal act that does not comply with the acquis could be adopted only if
supported by sufficient justification and for a limited period of operation

Each bill upon its registration at the Parliament has to be sent to the
Parliamentary Committee on European Integration

If the Committee decides that it belongs to the spheres that are regulated
by EU law, the act should be forwarded to the MoJ. Based on its report,
the Committee takes the decision about the necessity to adopt the draft

Such expert analysis should be ensured at all stages of the legislative
process

m BUT,

— Superficial nature of the National Programme requires regulation by
secondary legislation

— Implementation is poor due to the inconsistency of regulation and
legal loopholes




Procedural Europeanisation (2)
Ex Ante Stage
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m The Government;:

— screening of all draft laws and other legal acts on the subject of
their acquis-compliance (the expert opinion of the Ministry of
Justice does no have a decisive role for the Government)

m The President:

— screening of all decrees and instructions on the subject of their
acquis-compliance, but no procedures envisaged for legislative

initiatives

m The Parliament:

— no procedures ensuring the compliance of bills with the acquis at
the pre-plenary stage, the rules of parliamentary procedure impose
no requirements (recommendations) to refer in an explanatory note
to the compliance of the proposed bill with EU law




The Efficiency of Law-Drafters in Ukraine
The 6th Parliament, November 2007 to August 2010
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Procedural Europeanisation (3)
Plenary Stage

i ——

Disparities between the National Programme for Adaptation and
the Parliamentary Procedure Act

The Parliamentary Procedure Act undermines the role of the PCoEl:
I > neglects to mention any compulsory examination of

compliance with the acquis

does not oblige the Committee to forward the bills for the
consideration of the Ministry of Justice

lacks any specific provisions regarding the cooperation
m—— > between the PCoEl and the Ministry of Justice

Modest outcomes of the implementation




The Acquis-Compliance Examination of Draft Laws
Conducted by the MoJ under the Parliamentary Request in 2005-09
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The Number of Screened Laws
In those Adopted by the Parliament in 2006-09
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Procedural Europeanisation (4)
Ex Post Control

The acquis-examination described above takes place before the 1st
reading

After this stage — only legal expertise, whereas the Legal Department
at the Parliament does not have a special section that would be in
charge of undertaking a special examination related to the compliance
with EU law

Thus, NO MECHANISMS in place to ensure an effective ex-post
control at the later stages of the legislative process

Partly this role is played by the institute of presidential veto




Adaptation or Imitation ?
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EU impact is highest at the initial stages of the lawmaking process

Only single drafts initiated by MPs or the President undergo scrutiny
regarding the acquis-compliance

There is no guarantee that the drafts that proceed through the
examination would not be changed up until the final stage of the
legislative process as the tools of ex post control are limited to the
institute of presidential veto

It makes the National Programme for Adaptation purely declaratory
and diminishes the argument that the legislative competence of the
Parliament is limited




Europeanisation favours the Government ?

Indeed, the Government has wider competence in EU matters, more
developed institutions and higher level of expertise

De facto: an asymmetrical impact

— The Government should take into account the acquis in law-drafting, while
MPs are not bound in their lawmaking initiatives

The Government is responsible for the drafting of bills that are required to
reach the adaptation goals, while MPs could submit either an alternative
proposal, or amendments to the original draft of the Government at the
plenary stage

In both cases, MPs do not have to check the compliance of their proposals
with the acquis, since the parliamentary EU-related examination is selective
and does not provide any compulsory opinions

The Government remains the only branch of power that has to comply
with the acquis in its law-drafting practice

20
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Part 3:
Europeanisation of the policy-making process, in particular,
the role of the "European argument” in the law-making




Europeanisation and Law-Drafting (1)
Methodology of Analysis

m This examination covers all draft laws (1305 acts) that were under
the consideration of parliamentary committees in August 2010

The methodological approach involves the analysis of explanatory
memoranda to draft laws in order to disclose those acts that refer
to the ‘European argument’ reflecting:

— ‘Europeanisation though adaptation’

(i) the multilateral and bilateral legal and policy frameworks of EU-Ukraine
cooperation, including obligations that originate from such agreements;

(ii) a general argument about the prospect of European integration

‘Europeanisation through learning’

(iii) EU law, e.g. regulations, directives; and
(iv) policy practices common for the EU or individual Member States




Europeanisation and Law-Drafting (2)
Major Findings

High level of legislative Europeanisation: 17,5% of all Ukrainian draft laws include the
reference to the ‘European argument’ in explanatory memoranda

The EU-Ukraine agreements determine the priorities of approximation: the top indexes
have been found in the areas that belong to the PCA priorities

1/3 of all references are related to the economic and regulatory policies

The most far-reaching impact:

50% transport and communications,
38% public health,

33% regulatory policy,

32% finance and banking, and

32% human rights.

Significant impact for the spheres that have a great importance to democratic
development:

32% human rights,

30% fighting organised crime and corruption,
24% judicial policy, and

17% freedom of speech and information.




The Substance of References to the EU
in the Explanatory Memoranda of the Draft Laws (10 August 2010)
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@ European Integration Aim B EU Acts 0 EU Experience 0O MS Experience




The References to the Country-Based Experiences:
the EU and its MSs, CIS (including Russia) and other countries
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@ EU Experience, including individual MS @ Other countries 0O CIS, including Russia




The References to the EU, CoE, WTO and UN

in Law-Drafting Practices
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Europeanisation and Law-Drafting (3)
Conclusions
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m The EU influence is not limited to the formal adaptation of
Ukraine’s legislation to the acquis

Convincing tendency of the dominance of European models in
policy-making, or ‘declarative Europeanisation’?

Even though EU law and practices are normally used only within
the scope that meets the political interests of the law-drafters, in
the light of the modest results of the ‘official adaptation’, it seems
that the process of ‘social learning’ turns into the key factor of
Europeanisation of the Ukrainian legislation




Europeanisation in Ukraine
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Pssst...
What's the answer
% to line 247




Lessons Learned
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Warning for the Parliament

Call for parliamentary reforms




Thank you!ll

Any feedback would be appreciated:

Anzhela Yevgenyeva
angela@laboratory.kiev.ua

Denis Kovryzhenko
denis@laboratory.kiev.ua

The full study can be found at: www.parliament.org.ua




